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No. 141, Original

IN THE
SUPREME COURT OF THE UNITED STATES
¢

STATE OF TEXAS,

Plaintiff,
V.

STATE oF NEw MEXIcO and
STATE OF COLORADO,

Defendants.
¢

OFFICE OF THE SPECIAL MASTER
¢

THE COMPACTING STATES’ JOINT RESPONSE TO THE
STATUS REPORT OF THE IRRIGATION DISTRICTS
¢

The States of Colorado, New Mexico, and Texas (“Compacting States™)
jointly submit this response to the Joint Status Report of Amici Curiae El Paso
County Water Improvement District No. 1 and Elephant Butte Irrigation District and
Request for Opportunity to Make Oral Presentations at Status Conference, filed
October 2, 2024 (Dkt. 6) (“Districts Report™).

1. Elephant Butte Irrigation District (“EBID”’) and El Paso County Water
Improvement District No. 1 (“EPCWID”) (together, the “Districts”) filed the

Districts Report without leave from the Special Master and without consulting the
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Parties. The Districts are creatures of New Mexico and Texas statutes whose
boundaries lie wholly within their respective states. See NMSA 1978, § 73-10-16
(1978); Tex. Water Code Ann. § 55.161(a) (West 2002); Tex. Water Code §
12.081(a). In light of the content of the Districts’ Report, the Compacting States
offer the following brief comments on the proper role of the Districts in this Original
Jurisdiction action.

2. The equitable apportionments of water under the Rio Grande Compact
belong “to the States, who represent their citizens parens patriae in this proceeding.”
Nebraska v. Wyoming, 325 U.S. 589, 616 (1945); see also South Carolina v. North
Carolina, 558 U.S. 256, 274 (2010) (“[A] State’s sovereign interest in ensuring an
equitable share of an interstate river’s water is precisely the type of interest that the
State, as parens patriae, represents on behalf of its citizens.”). The Compacting
States alone possess the “core state prerogative to control water within their own
boundaries.” Tarrant Reg’l Water Dist. v. Herrmann, 569 U.S. 614, 632 (2013).
Therefore, it has long been established that “each State must be deemed to represent
all its citizens,” including the Districts. Nebraska v. Wyoming, 515 U.S. 1, 21
(1955).

3. As the Districts acknowledge, the Court has already considered and
“denied their motions to intervene in October 2017 in accordance with these

principles. Districts Report § 8; see also Texas v. New Mexico, 138 S. Ct. 349 (2017);



Case: 24-141 Document: 17 Page:3  Date Filed: 10/16/2024

First Interim Report of the Special Master at 251-59, 270-275 (Feb. 9, 2017)
(reasoning that neither EBID nor EPCWID met the burden to demonstrate a
compelling interest warranting intervention under the test in South Carolina, 558
U.S. at 274-75).

4, The basis for that decision remains as correct now as it was in 2017.
New Mexico represents the interests of EBID with respect to New Mexico’s
Compact apportionment, and Texas represents the interests of EPCWID with respect
to Texas’s Compact apportionment. The Compacting States must balance the
interests of all of their water users in this litigation, and the question of the division
of each State’s equitable apportionment among those individual users is answered
by State law, not the Compact. See, e.g. New Jersey v. New York, 345 U.S. 369, 373
(1953) (explaining that any other rule would draw the Court “into an intramural
dispute over the distribution of water within [a state]”). In the words of the United
States, “EPCWID’s [and EBID’s] receipt and delivery of Project water within its
service area has no effect on how water is allocated among the States under the
Compact. Those contractual rights and obligations are considered only after the
respective rights of the States under the Compact — the subject of this original action
— are defined.” U.S. Resp. to EPCWID Mot. to Intervene 10 (June 10, 2015).

5. To be sure, the outcome of this case is important to the Districts. But

that is no less true for each of the water users in the Lower Rio Grande, including
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each of the participating amici in both States. Indeed, while the Districts play an
important role as “a carrier and distributor of the water,” Nebraska v. Wyoming, 325
U.S. at 614-16, they enjoy no independent right to use water. Rather, the use of the
water is reserved “for the use of the land owners” such as the other amici in this case.
Ickes v. Fox, 300 U.S. 82,95 (1937). Although the Compacting States value the role
the Districts play, they must weigh the interests of the Districts along with every
other water user within their borders.

6. The Compacting States continue to welcome the Districts’ limited
participation in this case as amici curiae, but the privileges of that status should be
the same for all water users whom the Court and the prior Special Masters have

allowed to participate.
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Respectfully submitted,

By: /s/ Stuart L. Somach

STUART L. SOMACH, ESQ.*
THERESA C. BARFIELD, ESQ.
SARAH A. KLAHN, ESQ.
SOMACH SIMMONS & DUNN, PC
500 Capitol Mall, Suite 1000
Sacramento, CA 95814

Telephone: 916-446-7979
ssomach@somachlaw.com

*Counsel of Record

KEN PAXTON

Attorney General of Texas
BRENT WEBSTER

First Assistant Attorney General
RALPH MOLINA

Deputy First Assistant Attorney
General

JAMES LLOYD

Deputy Attorney General for
Civil Litigation

KELLIE E. BILLINGS-RAY
Chief, Environmental Protection
Division

H. CARL MYERS

Deputy Chief, Environmental
Protection Division

Office of the Attorney General of
Texas

Environmental Protection Division
P.O. Box 12548, MC-066
Austin, TX 78711-2548

Counsel for the State of Texas
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By: /sl Jeffrey J. Wechsler

RAUL TORREZ

New Mexico Attorney General
JAMES GRAYSON

Chief Deputy Attorney General
JULIE ANN MEADE

Assistant Attorney General

NEW MEXICO OFFICE OF THE
ATTORNEY GENERAL

JEFFREY J. WECHSLER*
SHELLY DALRYMPLE

KALEB W. BROOKS

Special Assistant Attorneys General
SPENCER FANE LLP

325 Paseo de Peralta

Santa Fe, NM 87501

Telephone: 505-986-2637
jwechsler@spencerfane.com
*Counsel of Record

BENNETT W. RALEY

LISA M. THOMPSON

MICHAEL A. KOPP

Special Assistant Attorneys General
TROUT RALEY

1120 Lincoln St., Suite 1600
Denver, CO 80203

JOHN B. DRAPER

CORINNE E. ATTON

Special Assistant Attorneys General
DRAPER & DRAPER LLC

325 Paseo De Peralta

Santa Fe, NM 87501

Counsel for the State of New Mexico
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By: /s/ Chad M. Wallace

PHILIP J. WEISER

Attorney General of Colorado
SHANNON STEVENSON
Solicitor General

LAIN LEONIAK

First Assistant Attorney General
CHAD M. WALLACE*

Second Assistant Attorney General
PRESTON V. HARTMAN
Senior Assistant Attorney General
Colorado Department of Law
1300 Broadway, 10th Floor
Denver, CO 80203

Telephone: 720-508-6281
Chad.wallace@coag.gov
*Counsel of Record

Counsel for the State of Colorado
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No. 141, Original

IN THE
SUPREME COURT OF THE UNITED STATES
¢

STATE OF TEXAS,

Plaintiff,
V.

STATE OF NEwW MEXICO and
STATE OF COLORADO,

Defendants.
*

OFFICE OF THE SPECIAL MASTER
¢

CERTIFICATE OF SERVICE
¢

This is to certify that on this October 16, 2024, | caused a true and correct copy of the
foregoing The Compacting States’ Joint Response to the Status Report of the
Irrigation Districts to be served upon all parties and amici curiae, by and through the attorneys

of record and/or designated representatives for each party and amicus curiae in this original action.
As permitted by order of the Special Master, and agreement among the parties, service was made
by electronic mail to those individuals listed on the attached service list, which reflects all updates

and revisions through the current date.

Respectfully submitted,

/sl Jeffrey J. Wechsler
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SPECIAL MASTER

HONORABLE D. BROOKS SMITH chambers_of judge d_brooks_smith
Special Master @ca3.uscourts.gov
United States Circuit Judge 814-693-0570

1798 Plank Road, Suite 203
Duncansville, PA 16635

UNITED STATES

ELIZABETH B. PRELOGAR* supremectbriefs@usdoj.gov
Solicitor General (202)514-2217
TODD KIM

Assistant Attorney General

EDWIN S KNEEDLER

Deputy Solicitor General
FREDERICK LIU

Assistant to the Solicitor General
U.S. DEPARTMENT OF JUSTICE
950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

JEFFREY N. CANDRIAN jeffery.candrian@usdoj.gov
U.S. DEPARTMENT OF JUSTICE (303) 844-1382
Environment & Natural Resources Division

999 18th Street

South Terrace — Suite 370

Denver, Colorado 80202 Seth.allison@usdoj.qov
SETH C. ALLISON, Paralegal (303)844-7917
JUDITH E. COLEMAN Judith.coleman@usdoj.gov
JENNIFER A. NAJJAR (202) 514-3553
U.S. DEPARTMENT OF JUSTICE jennifer.najjar@usdoj.gov
Environment & Natural Resources Division (202) 305-0476
P.O. Box 7611

Washington, D.C. 20044-7611

STATE OF NEW MEXICO

RAUL TORREZ rtorrez@nmag.qov
New Mexico Attorney General
JAMES GRAYSON jgrayson@nmag.gov

Chief Deputy Attorney General
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STATE OF NEW MEXICO
P.O. Drawer 1508
Santa Fe, New Mexico 87501

NATHANIEL CHAKERES

General Counsel

RICHARD A. ALLEN

Deputy General Counsel

New Mexico Office of the State Engineer
P.O. Box 25102

Santa Fe, NM 87504

CHRISTOPHER D. SHAW

New Mexico Interstate Stream Commission
P.O. Box 25102

Santa Fe, NM 87504-5102

Michele del Valle — Law Clerk

JEFFREY WECHSLER*
SHELLY L. DALRYMPLE
KALEB W. BROOKS

Special Assistant Attorneys General
SPENCER FANE, LLP

325 Paseo De Peralta

Santa Fe, NM 87501

TERESA PACHECO - Paralegal
*Counsel of Record

BENNETT W. RALEY

LISA M. THOMPSON
MICHAEL A. KOPP

Special Assistant Attorneys General
TROUT RALEY

1120 Lincoln Street, Suite 1600
Denver, Colorado 80203

JOHN DRAPER

CORINNE ATTON

Special Assistant Attorneys General
DRAPER & DRAPER LLC

325 Paseo De Peralta

Santa Fe, NM 87501

DONNA ORMEROD - Paralegal
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nathaniel.chakeres@state.nm.us
(505) 231-4459
rick.allen@state.nm.us

(505) 570-7754

chris.shaw@state.nm.us
(505) 470-6843
michele.delvalle@ose.nm.gov

jwechsler@spencerfane.com
sdalrymple@spencerfane.com
kbrooks@spencerfane.com
(505) 986-2637

tpacheco@spencerfane.com

braley@troutlaw.com
Ithompson@troutlaw.com
mkopp@troutlaw.com
(303) 861-1963

john.draper@draperlic.com
corinne.atton@draperllc.com
(505) 570-4591

donna.ormerod@draperllc.com
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STATE OF COLORADO

PHILIP J. WEISER

Attorney General of Colorado

ERIC R. OLSON

Solicitor General

LAIN LEONIAK

Acting First Assistant Attorney General
CHAD M. WALLACE*

Senior Assistant Attorney General
PRESTON V. HARTMAN

Assistant Attorney General
COLORADO DEPARTMENT OF LAW
Ralph Carr Judicial Center

7" Floor

1300 Broadway

Denver, CO 80203

NAN EDWARDS, Paralegal 11

STATE OF TEXAS

STUART SOMACH*

THERESA C. BARFIELD

SARAH A. KLAHN

SOMACH SIMMONS & DUNN, PC
500 Capital Mall, Suite 1000
Sacramento, CA 95814-2403

CORENE RODDER - Secretary
CRYSTAL RIVERA - Secretary
YOLANDA DE LA CRUZ - Paralegal

KEN PAXTON

Attorney General of Texas

BRENT WEBSTER

First Assistant Attorney General

RALPH MOLINA

Deputy First Assistant Attorney General
JAMES LLOYD

Deputy Attorney General for Civil Litigation
KELLIE E. BILLINGS-RAY
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eric.olson@-coag.gov

chad.wallace@coag.gov
(720) 508-6281 (direct)
preston.hartman@coag.qov
(720) 508-6257 (direct)

nan.edwards@coag.gov

ssomach@somachlaw.com
tbarfield@somachlaw.com
sklahn@somachlaw.com
(916) 446-7979

(916) 803- 4561 (cell)

crodder@somachlaw.com
crivera@somachlaw.com
ydelacruz@somachlaw.com

(512) 463-2012
(512) 457-4644 Fax

Kellie.Billings-Ray@oag.texas.gov

Chief, Environmental Protection Division

H. CARL MYERS

Deputy Chief, Environmental Protection Division
OFFICE OF THE ATTORNEY GENERAL

OF TEXAS
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ENVIRONMENTAL PROTECTION DIVISION
P.O. Box 12548, MC-066
Austin, TX 78711-2548
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AMICI / FOR INFORMATIONAL PURPOSES ONLY

ALBUQUERQUE BERNALILLO COUNTY WATER UTILITY AUTHORITY

JAMES C. BROCKMANN*
JAY F. STEIN

STEIN & BROCKMANN, P.A.
P.O. Box 2067

Santa Fe, New Mexico 87504
Administrative Copy

PETER AUH

ALBUQUERQUE BERNALILLO COUNTY
WATER UTILITY AUTHORITY

P.O. Box 568

Albuquerque, NM 87103-0568

(505) 983-3880
jcbrockmann@newmexicowaterlaw.com
ifstein@newmexicowaterlaw.com

administrator@newmexicowaterlaw.com

(505) 289-3092
pauh@abcwua.org

CITY OF EL PASO

DOUGLAS G. CAROOM*

SUSAN M. MAXWELL
BICKERSTAFF HEATH DELGADO
ACOSTA, LLP

2711 S. MoPac Expressway

Building One, Suite 300

Austin, TX 78746

(512) 472-8021
dcaroom@bickerstaff.com
smaxwell@bickerstaff.com

CITY OF LAS CRUCES

JAY F. STEIN *

JAMES C. BROCKMANN
STEIN & BROCKMANN, P.A.
P.O. Box 2067

Santa Fe, New Mexico 87504
Administrative Copy

JOCELYN GARRISON

BRAD DOUGLAS

LAW CRUCES CITY ATTORNEY’S OFFICE
P.O. Box 20000
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Las Cruces, New Mexico 88004 bdouglas@las-cruces.org

ELEPHANT BUTTE IRRIGATION DISTRICT

SAMANTHA R. BARNCASTLE* (575) 636-2377
BARNCASTLE LAW FIRM, LLC (575) 636-2688 (fax)
1100 South Main, Suite 20 (88005) samantha@h2o-legal.com
P.O. Box 1556

Las Cruces, NM 88004

JANET CORRELL - Paralegal janet@h20-legal.com

EL PASO COUNTY WATER IMPROVEMENT DISTRICT NO. 1

MARIA O’BRIEN* (505) 848-1803 (direct)
SARAH M. STEVENSON mobrien@modrall.com
MODRALL, SPERLING, ROEHL, HARRIS sarah.stevenson@modrall.com
& SISK, PA

500 Fourth Street N.W., Suite 1000
Albuquerque, New Mexico 87103-2168

CHARLIE PADILLA - Legal Assistant charliep@modrall.com
RENEA HICKS rhicks@renea-hicks.com
LAW OFFICE OF MAX RENEA HICKS (512)480-8231

P.0.Box 303187
Austin, TX 78703-0504

HUDSPETH COUNTY CONSERVATION AND RECLAMATION DISTRICT NO. 1

ANDREW S. “DREW” MILLER* (512) 320-5466
KEMP SMITH LLP dmiller@kempsmith.com
919 Congress Avenue, Suite 1305

Austin, TX 78701

STATE OF KANSAS

DEREK SCHMIDT (785) 296-2215
Attorney General of Kansas toby.crouse@ag.ks.gov
JEFFREY A. CHANAY bryan.clark@ag.ks.gov
Chief Deputy Attorney General

TOBY CROUSE*

Solicitor General of Kansas
BRYAN C. CLARK
Assistant Solicitor General
DWIGHT R. CARSWELL
Assistant Attorney General
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120 S. W. 10th Ave., 2nd Floor
Topeka, KS 66612

NEW MEXICO PECAN GROWERS

TESSA T. DAVIDSON* ttd@tessadavidson.com
DAVIDSON LAW FIRM, LLC (505) 792-3636
4206 Corrales Road

P.O. Box 2240

Corrales, NM 87048

JO HARDEN - Paralegal jo@tessadavidson.com

NEW MEXICO STATE UNIVERSITY

JOHN W. UTTON* (505) 699-1445
UTTON & KERY, P.A. john@uttonkery.com
P.O. Box 2386

Santa Fe, New Mexico 87504

General Counsel gencounsel@nmsu.edu
New Mexico State University (575) 646-2446
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2850 Weddell Road
Las Cruces, NM 88003

SOUTHERN RIO GRANDE DIVERSIFIED CROP FARMERS ASSOCIATION

ARNOLD J. OLSEN* (575) 624-2463
HENNIGHAUSEN OLSEN & MCCREA, L.L.P. ajolsen@h2olawyers.com
P.O. Box 1415

Roswell, NM 88202-1415

Malina Kauai, Paralegal mkauai@h2olawyers.com
Rochelle Bartlett, Legal Assistant rbartlett@h2olawyers.com
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