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No. 141, Original 
 

IN THE 
SUPREME COURT OF THE UNITED STATES 

____________♦____________ 
 

STATE OF TEXAS, 
 

Plaintiff, 
v. 
 

STATE OF NEW MEXICO and 
STATE OF COLORADO, 

 
Defendants. 

____________♦____________ 
 

OFFICE OF THE SPECIAL MASTER 
____________♦____________ 

 
THE COMPACTING STATES’ JOINT SUPPLEMENTAL STATUS 

REPORT ON OUTSTANDING CLAIMS AND ISSUES 
____________♦____________ 

 
 Pursuant to the Order of October 7, 2024, the States of Colorado, New 

Mexico, and Texas (“Compacting States”) jointly submit this Joint Supplemental 

Status Report on Outstanding Claims and Issues.  See [Doc. 10] at ¶ 3.  This 

Supplemental Status Report identifies the remaining claims, summarizes the 

remaining substantive issues, and comments on the remaining procedural issues.   
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I. REMAINING CLAIMS 

A. Claims of the Compacting States 

The claims of the Compacting States are summarized in the Joint Status 

Report of the Compacting States for the October 23, 2024 Status Conference [Doc. 

9] (“States Report”) at Section III.B.1 on pages 7-9.  Texas’s Compact claim 

remains, as do New Mexico’s Counterclaims 1 and 4.  See March 31, 2020 Order at 

27-28, 30 [8th Cir. Dkt. 338].  In addition, Special Master Melloy left open the 

possibility that New Mexico is entitled to declaratory relief against the United States.  

E.g., id. at 15.  Thus, the declaratory relief sought in Prayer Paragraphs A, E, H, I, J, 

and L of New Mexico’s Counterclaims remain.  See New Mexico’s Counterclaims 

at 32-34, ¶¶ A, E, H, I, and J [8th Cir. Dkt. 99].   

As described in the States Report, Texas and New Mexico are no longer 

seeking damages against each other.  Instead, both are advocating for entry of the 

Proposed Index Decree that will provide complete declaratory and injunctive relief 

consistent with the Rio Grande Compact (“Compact”).   

B. Claims of the United States 

The claims of the United States are similarly summarized in the States Report 

at Section III.B.2 on page 9.  While the United States did not include allegations 

regarding a 1938 baseline condition in either its Complaint in Intervention or its 

accompanying brief, the Court has determined that it will allow the United States to 
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attempt to prove a claim under a 1938 baseline condition.  Texas v. New Mexico, 

144 S. Ct. 1756, 1770 (2024). 

II. REMAINING SUBSTANTIVE ISSUES TO BE RESOLVED 

The issues that were previously decided, as well as the remaining issues to be 

decided at trial, are summarized in the States Report at Section IV.A & B on pages 

10 to 13.  As the Compacting States explained, New Mexico has conceded, and 

Special Master Melloy concluded, that New Mexico interfered with delivery of 

Compact water to Texas in 2003 and 2004.1  See, e.g. Third Report at 77.  Based on 

this finding, the Compacting States believe that all liability issues framed by the 

Compacting States’ respective pleadings have been sufficiently addressed.  The 

States contend that the remaining litigation issue on the States’ claims is the 

appropriate remedy and whether that remedy is consistent with the Compact.   

As discussed in the States Report, the specific remedy proposed by the 

Compacting States is the Proposed Index Decree.  Based on the United States’ 

opposition and the Court’s 2024 decision, the Compacting States understand that 

entry of the Proposed Index Decree presents the following issues for decision: 

1. Issue No. 1:  Special Master Melloy determined that some groundwater 
pumping was allowable “without materially interfering” with Compact 
deliveries to Texas.  E.g. Third Report at 77.  What level of groundwater 
pumping causes interference with deliveries of the Texas 

 
1 As requested, New Mexico will be prepared to discuss the details of this concession 
during the Status Conference. 
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apportionment to Texas?  (I.e., is the D2 baseline employed by the 
Proposed Index Decree consistent with the Compact?) 

 
2. Issue No. 2:  Does the plain language of the Compact forbid measuring 

Texas’s receipt of its apportionment at the Texas state line?  See, e.g., 
Third Report at 72-75. 

 
3. Issue No. 3:  Does the Proposed Index Decree harm the “distinctively 

federal interests” of the United States?  If so, what specific interests are 
harmed?   

 
4. Issue No. 4:  The Court has held that the United States serves as a “sort 

of agent” charged with a “legal responsibility” to ensure that the States’ 
equitable apportionment is “in fact” delivered.  Texas v. New Mexico, 
583 U.S. 407, 413-14 (2018).  Are the provisions of the Proposed Index 
Decree consistent with the United States’ “legal responsibility?”   

 
Separately, the Court held that the United States is free to pursue the claim 

that it pled, including that it is injured by the Project’s adherence to a D2 baseline 

condition, as opposed to a 1938 baseline condition.  Trial on this claim significantly 

overlaps with trial on the States’ Proposed Index Decree.  Outstanding issues related 

to the United States’ claim include the following: 

5. Issue No. 5:  It is undisputed that the United States encouraged 
groundwater pumping in the Project area, developed the D2 baseline, 
employed the D2 baseline to divide Project water for over 40 years, and 
incorporated the D2 baseline into a federal Reclamation contract (the 
2008 Operating Agreement).  What impact does that evidence have on 
the ability of the United States to now claim injury based on a 1938 
baseline condition?   

 
6. Issue No. 6:  What is the United States’ “distinctively federal interest” 

arising under the Compact?   
 

Case: 24-141     Document: 19     Page: 4      Date Filed: 10/21/2024



5 

7. Issue No. 7:  How is the “distinctively federal interest” of the United 
States’ injured by the adoption of any specific baseline condition?  How 
does the United States quantify its injury?      

 
8. Issue No. 8:  Given that the Compact apportions no water to the United 

States and identifies no substantive federal rights, does New Mexico 
owe a duty to the United States under the Compact?2  If so, what is the 
scope of that duty?   

 
9. Issue No. 9:  The United States has not disclosed an expert to explain 

or support a 1938 baseline condition.  How does the United States 
define its 1938 baseline condition?  

 
10. Issue No. 10:  What is the proposed remedy of the United States?   
 
11. Issue No. 11:  There has been no expert disclosures related to the United 

States obligations under the 1906 Treaty with Mexico.  Is the United 
States pursuing a Treaty claim?    

 
III. PROCEDURAL ISSUES RELATED TO THE OUTSTANDING 

CLAIMS 
 

In the States Report, the Compacting States provided the Court with their 

views with respect to how the Parties should proceed.  Specifically, the Compacting 

States urge the Special Master to recombine the liability and remedies trials for the 

reasons outlined in the States Report.   

In the event that the Special Master adopts this “single trial” approach, the 

Compacting States proposed limited supplemental disclosures, and a short discovery 

period strictly limited to the Proposed Index Decree.  To be clear, the Compacting 

States made that proposal as an allowance to accommodate the United States if the 

 
2 New Mexico accepts that it owes a duty to Texas under the Compact.   
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United States thought it was necessary.  The Compacting States are prepared to 

present their remedies case on the Proposed Index Decree with or without additional 

supplemental disclosures and discovery.  In support and opposition to the 

Compacting States’ Motion for Entry of a Consent Decree, a total of 23 expert 

declarations were filed, 15 by the Compacting States and 8 by the United States. 

These declarations were both affirmative and responsive in nature and act as a 

disclosure of experts that provide ample notice of what the respective witnesses 

intend on testifying to.  The proposal for a limited discovery period on the Proposed 

Index Decree was intended as a courtesy to the United States if it believes additional 

disclosures are needed on the Proposed Index Decree (beyond the declarations).  

On the other hand, if the Special Master rejects the proposed “single trial” 

approach and proceeds with the separate liability trial over the Compacting States’ 

objection, there should be no additional discovery or disclosures.  The “next step” 

after the denial of the Compacting States’ Motion to Enter the Consent Decree is the 

completion of the liability Phase II trial as early as possible.  As the Special Master 

recognizes, no party is seeking a “do-over,” so under those circumstances, there is 

no need for the 90-day period suggested by the United States to meet and confer on 

“supplemental expert disclosures, the potential designation of additional experts, and 

expert discovery.” United States’ Status Report at 9-10 [Doc. 8].    
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Finally, the Compacting States believe that if the liability Phase II trial is 

conducted without remedies it could be completed in 10 days of trial time. The 

Compacting States are prepared to begin that trial prior to the end of 2024. 

Proceeding in this manner would allow the Parties to proceed to the remedies trial 

by July of 2025 as the States previously proposed.  

 
Respectfully submitted, 
 
By:  /s/ Stuart L. Somach  
 
STUART L. SOMACH, ESQ.* 
THERESA C. BARFIELD, ESQ. 
SARAH A. KLAHN, ESQ. 
SOMACH SIMMONS & DUNN, PC 
500 Capitol Mall, Suite 1000 
Sacramento, CA 95814 
Telephone: 916-446-7979 
ssomach@somachlaw.com 
*Counsel of Record 
 
KEN PAXTON    
Attorney General of Texas 
BRENT WEBSTER 
First Assistant Attorney General 
RALPH MOLINA 
Deputy First Assistant Attorney 
General 
JAMES LLOYD 
Deputy Attorney General for 
Civil Litigation 
KELLIE E. BILLINGS-RAY 
Chief, Environmental Protection 
Division 
H. CARL MYERS 

By:  /s/ Jeffrey J. Wechsler  
 
RAÚL TORREZ 
New Mexico Attorney General 
JAMES GRAYSON 
Chief Deputy Attorney General 
JULIE ANN MEADE 
Assistant Attorney General 
NEW MEXICO OFFICE OF THE 
ATTORNEY GENERAL 
 
JEFFREY J. WECHSLER* 
SHELLY DALRYMPLE 
KALEB W. BROOKS 
Special Assistant Attorneys General 
SPENCER FANE LLP 
325 Paseo de Peralta 
Santa Fe, NM 87501 
Telephone: 505-986-2637 
jwechsler@spencerfane.com 
*Counsel of Record 
 
BENNETT W. RALEY 
LISA M. THOMPSON 
MICHAEL A. KOPP 
Special Assistant Attorneys General 
TROUT RALEY 
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Deputy Chief, Environmental 
Protection Division 
Office of the Attorney General of 
Texas 
Environmental Protection Division 
P.O. Box 12548, MC-066 
Austin, TX 78711-2548 
 
Counsel for the State of Texas 
 

1120 Lincoln St., Suite 1600 
Denver, CO 80203  
 
JOHN B. DRAPER 
CORINNE E. ATTON 
Special Assistant Attorneys General 
DRAPER & DRAPER LLC 
325 Paseo De Peralta  
Santa Fe, NM 87501  
 
Counsel for the State of New Mexico 
 

By:  /s/ Chad M. Wallace  
 
PHILIP J. WEISER 
Attorney General of Colorado 
SHANNON STEVENSON 
Solicitor General 
LAIN LEONIAK 
First Assistant Attorney General 
CHAD M. WALLACE* 
Second Assistant Attorney General  
PRESTON V. HARTMAN 
Senior Assistant Attorney General 
Colorado Department of Law 
1300 Broadway, 10th Floor 
Denver, CO 80203 
Telephone: 720-508-6281 
Chad.wallace@coag.gov 
*Counsel of Record 
 
Counsel for the State of Colorado 

 

Case: 24-141     Document: 19     Page: 8      Date Filed: 10/21/2024



 

9 
STF 2786576.1 
STF 2788388.3 
STF 2789086.1 

 

No. 141, Original 

 
IN THE 

SUPREME COURT OF THE UNITED STATES 
____________♦____________ 

 
STATE OF TEXAS, 

 
Plaintiff, 

v. 
 

STATE OF NEW MEXICO and 
STATE OF COLORADO, 

 
Defendants. 

____________♦____________ 
 

OFFICE OF THE SPECIAL MASTER 
____________♦____________ 

 
CERTIFICATE OF SERVICE 
____________♦____________ 

 
 This is to certify that on this October 21, 2024, I caused a true and correct 

copy of the foregoing The Compacting States’ Joint Supplemental Status Report 

on Outstanding Claims and Issues to be served upon all parties and amici curiae, 

by and through the attorneys of record and/or designated representatives for each 

party and amicus curiae in this original action.  As permitted by order of the Special 

Master, and agreement among the parties, service was made by electronic mail to 

those individuals listed on the attached service list, which reflects all updates and 

revisions through the current date. 
       Respectfully submitted, 
 
       /s/ Stuart L. Somach    
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